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President
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SYDNEY NSW 2000
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Dear President

INQUIRY INTO THE TREATMENT OF INDIVIDUALS SUSPECTED OF PEOPLE SMUGGLING OFFENCES WHO SAY THEY ARE CHILDREN
Introduction
I refer to my recent telephone conversation with [name] of your office regarding the abovementioned inquiry by the Australian Human Rights Commission (AHRC).

The Human Rights Council of Australia Inc (HRCA) welcomes the inquiry and is grateful for the opportunity to make this submission.

The HRCA notes with concern recent reports regarding the detention of persons suspected of people smuggling offences for lengthy periods prior to charges being preferred or arrangements being made for their repatriation to their countries of origin, most commonly, Indonesia.  According to reports of evidence recently given before an Australian Senate Committee, the average period of detention for such persons is in excess of 5 months.

The HRCA further notes that a number of those who have been detained without charge are or are likely to be children, that is, persons under 18 years of age.

This submission addresses the question of the lawfulness of the detention of these persons before charges are preferred under both domestic and international law.  The submission considers whether the circumstances in which the suspects are being detained complies with Australia’s international human rights obligations.

Accordingly, this submission is directed towards paragraph (f) of the AHRC’s terms of references for the inquiry.  It is noted that paragraph (f) of the AHRC’s terms of reference relates to the detention of individuals suspected of people smuggling and related offence where those persons claimed to have been under the age of eighteen years at the date of commission of the suspected offence.  The HRCA does not seek to address the remaining terms of reference.

Lawfulness of Detention Under Domestic Law
The HRCA is concerned that the detention of suspected people smugglers and others suspected of having committed offences but not charged and brought before the courts, may be unlawful because detention for the purpose of a decision being made whether to prosecute the person for a people smuggling or related offence is not a purpose that is consistent with detention for the purposes of deportation or investigating and determining an application for an entry permit or visa.

It is, of course, well-established that s 189 of the Migration Act 1958 (Cth) lawfully authorises the Executive of the Commonwealth to detain an unlawful non-citizen in immigration detention for the purposes of deportation or to enable an entry permit to be made, investigated and determined (Chu Kheng Lim v Minister for Immigration [1992] HCA 64; (1992) 176 CLR 1 at 10 per Mason CJ; Al-Kateb v Godwin [2004] HCA 37; (2004) 219 CLR 562 at [1] per Gleeson CJ; at [36] per McHugh J; at [128] per Gummow J; at [251] per Hayne J).

An unlawful non-citizen is a non-citizen who is in the Australian migration zone and who does not hold a valid visa (Migration Act, s 14).
Section 189 is authorized by the aliens and immigrations powers in s 51(xix) and (xxvii) of the Commonwealth Constitution.

At common law, however, it is unlawful for a person to be detained for the purpose of law enforcement authorities investigating whether the person has committed a criminal offence (Williams v R [1986] HCA 88; (1986) 161 CLR 278).

Detention for the purpose of law enforcement authorities carrying out investigations as to whether the detained suspect has committed an offence, may be authorised by statute providing that the legislature has constitutional power to make a valid law to this effect.  See, for example, Part 9 of the Law Enforcement (Powers and Responsibilities) Act 2002 (NSW) (LEPR Act) which limits detention for the purposes of a criminal investigation to an initial period of 4 hours and extensions of up to 8 hours by order of a court.

Section 250 of the Migration Act purports to permit a non-citizen who has been detained pursuant to s 189, to be kept in immigration detention for the purpose of a decision being made whether to prosecute the person for the commission of an offence.  Section 250 provides:

(1)
In this section:

suspect means a non-citizen who:

(a)
travelled, or was brought, to the migration zone; and

(b)
is believed by an authorised officer on reasonable grounds to have been on board a vessel (not being an aircraft) when it was used in connection with the commission of an offence against a law in force in the whole or any part of Australia.

(2)
For the purposes of section 189, an officer has a suspicion described in that section about a person if, but not only if, the person is a suspect.

(3)
A non-citizen detained because of subsection (2) may be kept in immigration detention for:

(a)
such period as is required for:

(i)
the making of a decision whether to prosecute the suspect in connection with the offence concerned; or

(ii)
instituting such a prosecution; and

(b)
if such a prosecution is instituted within that period—such further period as is required for the purposes of the prosecution.

(4)
Without limiting the generality of paragraph (3)(b), the period that is required for the purposes of a prosecution includes any period required for:

(a)
any proceedings in connection with the prosecution; and

(b)
the serving of any custodial sentence imposed because of the prosecution; and

(c)
the institution of, and any proceedings in connection with, any appeal from any decision in relation to the prosecution.

(5)
If the period for which a person may be kept in immigration detention under subsection (3) ends, he or she:

(a)
must, unless he or she has become the holder of a visa, that is in effect, to remain in Australia, be expeditiously removed from Australia under section 198; and

(b)
may, at the direction of an authorised officer, continue to be detained under section 189 until so removed.
The HRCA is concerned that once the purpose of keeping an unlawful non-citizen in immigration detention becomes “the making of a decision whether to prosecute the suspect in connection with the offence concerned” (s 250(3(a)(i)), this may not be the same as or consistent with administrative detention for the purpose of deportation or investigating and determining an application for an entry permit or visa.  If this analysis is correct, then there may be doubt whether s 189 of the Migration Act can permit a person to be detained in immigration detention for the purpose specified in s 250(3).

If there is no other valid source of power to keep an unlawful non-citizen in administrative detention on suspicion of having committed an offence without a charge having been preferred, then there may be doubt whether the power to detain purportedly provided for by s 250 is constitutionally valid.

Arguably, in the absence of an appropriate head of constitutional power and valid Commonwealth legislation authorising pre-charge detention, the Executive should not be permitted to administratively detain a person for the purpose of consideration being given whether a criminal charge should be preferred against the person because this intrudes upon the role of Chapter III courts under the Constitution.

Lawfulness of Detention under International Law
If it not lawful for an unlawful non-citizen – including a child – suspected of a people smuggling or other offence to be detained in immigration detention for the purpose of a decision being made whether the person should be charged with an offence, then the person’s continuing detention will be in breach of Australia’s international legal obligations under Article 9(1) of the International Covenant on Civil and Political Rights (ICCPR) which provides:

“Everyone has the right to liberty and security of person.  No one shall be subjected to arbitrary arrest or detention.  No one shall be deprived of his liberty except on such ground and in accordance with such procedure as are established by law.” (emphasis added)
Arbitrary Detention
Even if it is lawful for an unlawful non-citizen to be detained in immigration detention pre-charge and while a criminal investigation is ongoing for the purpose of a decision being made whether to prefer a charge, it is contrary to the prohibition on arbitrary detention in Article 9(1) of the ICCPR for the average period of detention to be in excess of 5 months.  Detention becomes arbitrary when the deprivation of liberty is unjust, unreasonable or disproportionate to the State party’s legitimate aims (UN Human Rights Committee, General Comment 31 (2004) [6]).  It is wholly unreasonable for a person to be detained for so long pending a decision being made whether a criminal charge should be preferred.  The HRCA submits that strict limits should be imposed and observed in relation to the detention for persons for the purposes of a criminal investigation.

Parliamentary Joint Committee on Human Rights

Finally, accepting that, for the abovementioned reasons, s 250 of the Migration Act offends against Australia’s international human rights obligations, it is submitted that the AHRC recommend that, pursuant to s 7(c) of the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth), the Commonwealth Attorney General refer to the newly-established Parliamentary Joint Committee on Human Rights an inquiry by the PJC into the extent to which s 250 and related provisions of the Migration Act are compatible with Australia’s human rights obligations.
I hope that this submission has been of assistance to the Commission’s inquiry.  If the HRCA can be of any further assistance, please do not hesitate to contact me.

Yours sincerely

Andrew Naylor
Chairperson

Human Rights Council of Australia Inc.
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